
UNITED STATESDISTRICT COURT
SOUTHERNDISTRICT OFNEW YORK

x
BERND BILDSTE1N,Onbehalfofhimself IndexNo. 03 Civ. 9826 (WHP)
andall otherssimilarly situated,

Plaintiff SECONDAMENDED COMPLATh~T

- against- (ClassAction)

MASTERCARD INTERNATIONAL
INCORPORATED,

Defendant.
x

Plaintiff, by his undersignedattorneys,suingon behalfofhimselfand all otherssimilarly

situated,pursuantto C.P.L.R.Article 9, allegesuponinforthationandbelief, exceptasto paragraph

1, which is allegeduponknowledge:

1. Plaintiffis a residentofQueens,New York. Hehascontinuouslybeen,atleastsince

September1, 1997,aMastercardDebitCardholder,whichwasacquiredfromoneoftheconstituent

membersofdefendantMastercardInternationalIncorporated(“Mastercard”hereinafter).Plaintiff

hasusedsaidcardfrom time to time for purchasesandcurrencytransactionsabroad.

2. Mastercardis anon-stockmembershipcorporation,incorporatedunderthe lawsof

theStateofDelaware,with its principalplaceofbusinessin Purchase,New York. Mastercardwas

establishedin 1966when a groupof bankswith proprietaryor regionalcard systemsformeda

domesticcardprogramand throughvariousnamechangesanddevelopmentofa global network

eventuallychangedthenameto “MastercardInternational”.

3. Mastercardis aglobal companywith 1500principalmemberslocatedin theUnited

Statesandaroundtheworldwho areits shareholdersandownersandwhohaveequityinterestsand

votingrights.It is alsocomprisedofapproximately13,500affiliatememberswhocompetewith one

anotherin the issuanceof credit cards.Therearebetween6,000to 8,000membersin the United

StatesaloneissuingMastercard-brandedcards.



4. Mastercardis structuredasan openjoint ventureassociation,opento any eligible

financialinstitutionandis oftenreferredto asa “credit cardnetwork”. Its membersarelicensedto

issuepaymentcardscarryingtheMastercardbrand.

5. Mastercardadoptsoperatingrulesapplicableto its membersin areaswherecommon

proceduresandstandardsareneededto ensurethesmooth,equitableandsecurefunctioningofthe

system.Its membersarerequiredto comply in all respectswith all bylaws,rules,regulationsand

publishedpolicies promulgatedby Mastercard,including the paymentof all fees, dues and

assessments.

6. Mastercardhasspentmillions ofdollarspromotingits Mastercardbrandcredit card

for use in the United Statesand all over the world. Mastercard’spromotion efforts include

substantialefforts directedto theNewYork consumer.

7. Mastercardholdersmaking purchasesin the United States,and in New York,

specifically,payonlytheactualpriceoftheservicesorgoodschargedto thecard,Mastercarddoes

not chargea transactionfee. However,Mastercarddeterminedthat usersof Mastercardmaking

purchasesand other transactionsin foreign currencies,would be chargeda Foreign Currency

TransactionFee(“FCTF”) for convertingthosetransactionsinto American dollars.Mastercard

determinedthat said FCTFshouldbeat leastonepercent,andthatit wouldbeassessedaspartof

thecurrencyconversionrateto all cardholdersaspartof its currencyconversionbusiness.

8. Thereafter,Mastercardbeganapplying theFCTFto all transactionsin which the

transactioncurrencydiffers from thebilling currency,i.e., foreigntransaction.It retainstheFCTF.

9. MastercarddeterminedthattheFCTFwouldnot beseparatelyitemized,but would

insteadbeimbeddedin andmadeapartofthe currencyconversionratechargedto thecardholder

using the card for foreign purchasesin which the transactioncurrencydiffers from the billing

currency, and there would be no separatedisclosureof the imposition of the FCTF in the

promotionalmaterialdirectedtotheNewYorkconsumeror in thebilling statementsentto itscredit

cardholders.No disclosureis thus madethat Mastercardhasits membersand affiliates charge
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UnitedStatescardholdersforforeigntransactionsmorethanthecurrencyconversionrateapplicable

to thatparticularcountryandcurrencyinvolvedin thetransaction.Mastercarddid not anddoesnot

disclosethattheFCTFwasimbeddedin thecurrencyconversion.It goesto greatefforts to conceal

theFCTFby makingit appearaspartoftheexchangerate.

10. Thereis no rationalrelationshipbetweenthecostto Mastercardofaforeigncharge

to aMastercardandtheembeddedlevy.Whatevercoststo Mastercardwereinvolvedaretrivial. The

embeddedlevy is anunjust attemptto profit attheexpenseof thecardholders.

11. Mastercardwasfully awarethatdisclosingtheFCTFasa separatefeewould cause

theconsumernot tousetheMastercardcreditcard,andtoseekothermethodsofpayments,including

competingchargecards.Indeed,no otherfee is similarly imbeddedin thetransactionamountor

concealedin thebilling statementssentto its cardholders.Thus,Mastercarddiscloseslatefees,over

thecredit line fees,interestrates,annualfees,cashadvancetransactionfees,amongothers.But, in

internalmemoranda,Mastercardofficersacknowledgedthatcardholderswouldbeturnedoff if the

FCTFwereseparatelydisclosed.

12. Plaintiff, in theyear2000to thepresenthashadtransactionsin Mexico, usinghis

MastercardDebit Card and acquiredMexicanPesocharges.ThoseMexicanPesochargeswere

convertedin his billing statementsto U.S. Dollarswith a conversionrate,unknownto him, to

includetheMastercardFCTF.Hehasthuspaidthousandsofdollars.

13. Mastercard’sfailure to disclosetheFCTFwasa materialomission. Plaintiff was

unawareof theFCTF at the time of the transaction.He wasdeprivedof free choice. Sincethe

amountspaidby reasonof suchfee weresignificant to him, he would havechosento pay for the

purchasesin Americancurrencyandpayonly theforeign exchangerate,avoidingtheMastercard

imbeddedextrachargeforconversion.HewouldalsohaveconvertedAmericancurrencyintopesos

beforearriving in Mexico, andpaidonly theexchangerate. Plaintiff would also haveresearched

othercreditcardsto ascertainif theyhadanembeddedFCTFin theirexchangerateandalowerrate

thanMastercard,or, possiblyhavefoundacreditcardthat did notchargeaFCTF atall. Hewould
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havethenusedthosecardsto effecttheforeignpurchases.As aresultofMastercard’sdeception,

plaintiffhasunknowinglypaidMastercardthousandsof dollarswhichhewouldnothaveotherwise

paid.

14. Plaintiff bringsthis actionon behalfofhimselfand all otherpersonswho utilize

Mastercardcreditandlordebitcardsfor foreignpurchasesandcurrencytransactions.Suchuserswere

subjectedto hiddentransactionchargeswhichwereburiedin the“conversionrate”andnotdisclosed

to them. Thesechargescouldhave,andwouldhave,beenavoided.

15. Theclasspresentlynumbersat leastthousandsandit is thereforeimpracticableto

bring themall beforetheCourt. Therearequestionsof law andfactcommonto theclasswhich

predominateoveranyquestionsaffectingonly individualmembers.Plaintiffs claimsaretypicalof

theclaimsoftheclass.Plaintiffwill fairly andadequatelyprotecttheinterestsoftheclassandaclass

actionis superiorto otheravailablemethodsfor fair andefficientadjudicationofthecontroversy.

16. MembersoftheclassusedMastercardin foreignpurchasesandcurrencytransactions

andhaveunknowinglypaidmillions ofdollars for theFCTF,whensuchchargescouldhavebeen

avoided.

17. Plaintiff and all membersof theclasssimilarly situatedhavesustainedthe same

damage.

AS AND FOR A FIRST CAUSE OF ACTION

18. Defendant’sconcealmentofits FCTFviolated§349oftheGeneralBusinessLaw in

that it neverdisclosedto its customerstheexistenceof theFCTF in theconversionrate,andsuch

non-disclosurewasmaterial,andcouldhavebeenavoidedby theconsumer.It hasreceivedmillions

of dollarsofrevenuefrom theimbeddedandconcealedFCTF,which it would otherwisenothave

received.

AS AND FOR A SECOND CAUSEOF ACTION

19. Defendanthasbeenunjustly enrichedat the expenseof plaintiff and the Class

members.
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WHEREFORE,plaintiff, on behalfofhimself andothermembersoftheClass,demands

judgment,asfollows:

A. Declaringthis actionto beaClassAction;

B, Awardingthe actualdamagesincurredto be determinedat a trial uponan

accounting;

C. Awarding plaintiff attorneys’ fees, reimbursementof disbursements,

accountingandexpertfees;and

D. Suchother andfurtherreliefasthis Courtmaydeemjust andproper.

BALLON STOLL BADER& NADLER,P.C.
Attorneysfor Plaintiff

B~ Irving Biza ( 5

1450Broadway- 1/ th FL
New York, New rk 1001 -2268
(212)575-7900

Dated:New York, New York
August23, 2004

O:\BIZAR\MASTERCAR\2NDAMENDED.COM
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CERTIFICATEOF SERVICEBY MAIL

TheundersignedherebycertifiesthathecausedatrueandcorrectcopyoftheforegoingSecond
AmendedComplaintto be servedby depositingatruecopyofsameenclosedin a post-paid,properly
addressedwrapper,uponthe following attorneysatthe addressesdesignatedfor that purposein an
official depositoryfor theUnitedStatesPostalServicewithin theStateof New York.

TheoAllegaert,Esq.
WElL, GOTSHAL & MANGES LLP
767Fifth Avenue
New York, New York 10153
(212)310-8000

~ IRVING $7

MASTERCARD


