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United StatesDistrict Court,
S.D. New York.

BerndBILD STEIN, on BehalfofHimselfandOthers
Similarly Situated,Plaintiff,

v.
MASTERCARDINTERNATIONAL,

iNCORPORATED,Defendant.
No. 03 Civ.98261(WHP).

June6, 2005.
~yjp~g~j~r, BallonStoll Bader& NadlerP.C.,New
York, NY, forPlaintiff.

JayN. Fastow,TheodoreAllegaert, Weil, Gotshal&
MangesLLP, NewYork, NY, for Defendant.

PAULEY, 3.

MEMORANDUMANDORDER

*1 This putativeclassactionconcernscertainforeign
currency conversion practices by MasterCard
International Incorporated (“MasterCard” or
“Defendant”). In his SecondAmended Complaint
(the “Complaint”), Bernd Bildstein (“Bildstein” or
“Plaintiff”) alleges that MasterCard unlawfully
chargescardholdersanundisclosedForeignCurrency
TransactionFee (“FCTF”). [FN1] Plaintiff asserts
claims for deceptivebusinesspracticesunderNew
York GeneralBusinessLaw (“GBL”) Section 349
andunjustenrichmentunderNewYork law.

FNI. Familiarity with this Court’s prior
Memorandumand Order is presumed.See
Bildstein MasterCard intl ~ 329
~2d410S.D.N.Y.2004.

Presentlybeforethis Courtis MasterCard’smotionto
dismissthe Complaintpursuantto Rule 1 2(b)(6) for
failure to state a claim. For the reasonsset forth
below,MasterCard’smotionto dismissis denied.

BACKGROUND
MasterCardis a global credit card network that

promotes“its Master[C]ardbrandcredit card for use
in the United Statesandall over the world.” (Second
AmendedComplaint(“SAC”) ¶ 6.) Plaintiff alleges
that MasterCardindirectly chargesits cardholdersa
servicefee of approximatelyonepercent,the FCTF,
for transactionsin foreigncurrencies.(SAC ¶ 7.) The
FCTFis partof the currencyconversionratecharged
to cardholdersandis not disclosedby MasterCardin
promotionalmaterial or monthly billing statements.
(SAC ¶ 9.) As a result, cardholderswho use their
MasterCardbrandcredit card for foreigntransactions
are charged“more than the currencyconversionrate
applicable to that particular country and currency
involved in the transaction” and therefore,
“unknowingly paid millions of dollarsfor theFCTF.”
(SAC~J~9, 16.)

Bildstein has been a MasterCarddebit cardholder
sinceSeptember1997. (SAC ¶ 1.) Beginningin 2000
and continuingthrough the filing of the Complaint,
Bildsteinusedhis MasterCarddebit card in Mexico
for certain transactionsin Mexican Pesos.(SAC ¶
12.) Bildstein contendsthatMasterCardassessedthe
FCTF in addition to the exchangerate on these
charges and concealed the fee as part of the
conversion rate. (SAC ¶ 12.) Had MasterCard
disclosedthe embeddedfee,Bildstein arguesthathe
would have soughtother methodsto exchangehis
currencyfor no fee or, a fee lower than the FCTF.
(SAC~[13.)

Bildstein filed his SecondAmendedComplaint on
August 25, 2004 following this Court’s earlier
decisiondismissingPlaintiffs AmendedComplaint
andgrantingleave to replead.The Complaintasserts
two claims against MasterCard: (1) deceptive
businesspracticesunderGBL Section 349 and (2)
unjust enrichment.Defendantmoves to dismiss the
entireComplaint.

DiSCUSSION
I. Motion to DismissStandard

In determining whether dismissal is appropriate
underRule 12(b)(6), the court must “acceptas true
the materialfacts allegedin the complaintanddraw
all reasonable inferences in [plaintiffs] favor.”
FreedomHoldingsInc. v. Spitzer,357 F.3d 205, 216
(2d Cir.2004)accordVelezv. Levy, 401 F.3d 7~~Q
(2d Cir.2005). Further, “[a] complaint cannot be
dismissedfor failure to statea claim ‘unless it appears
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beyonddoubt that the plaintiff canprove no set of
factsin supportof his claim which would entitle him
to relief” ‘ ~ Inc. 357F .3dat216
(quoting C’onley v. Gibson, 355 U.S. 41, 45-46
Li2~i)); accord Dabit v. Merrill Lynch, Pier~çç~,,
f~~p~,ç,r&SnutJiInc. 325 F.3d 25,~31 (2dCir.200~J.
As such,“‘the office of a motionto dismissis merely
to assessthe legal feasibility of the complaint,not to
assaythe weight of the evidence which might be
offered in supportthereof” ‘ Eternity Global Master
FundLtd. ~ Morgan Guar. Trust Co. ofNew York,
375 F.3d 168, 176 (2d Cir.2004) (quoting Geislerv.
Petrocelli, 616 F.2d 636, 639 (2d Cir.1980))accord
Veiez, 401 F~.3dat 80. On a motion to dismiss,the
inquiry “is not whether a plaintiff will ultimately
prevail but whether the claimant is entitled to offer
evidenceto support the claims.” Eternity Global
Master Fund Ltç~,,,~75F.3d at 177 (quoting York i~

Ass’n oftheBai’, 286F.3d 122. 125 (2d Cir.2002).

II. N Y GeneralBusinessLaw f 349

*2 As fully set forth in this Court’s prior decision,

GBL Section349 providesa private right of action
for consumerfraud. SeeBildstein, 329 ~
4j~j~ Fox Film Corp. v. Marvel
Enters,, inc., 155 F.Supp.2d 1, 25 (S.D.N.Y.20Qj)
(citation omitted).UnderSection349, Bildsteinmust
establish that: “(1) the defendant’s deceptiveacts
were directed at consumers, (2) the acts are
misleadingin a materialway, and(3) the plaintiff has
beeninjured as a result.” Maurizio v. Goldsmith, 230
F.3d 518, 521-22 (2d Cir.2000) accord Lava
Tradinglnc.v. HartfordFire ins. Co., No.03 Civ.
7037(PKC),2004 WL 555723,at *3 (S.D.N.Y. Mar.
19, ~QQ4J;BlueCross & Blue ShieldofNJ. v Philip
Morris USA Inc., 3 N.Y.3d 200, 205-06 (2004)

],~~inQ,1~v.BcjlAtl corp.,9A.D.3d 49, 51, 777
N.Y.S.~d,~ ~4( stj~p’2Q0~4).With respectto the
injury requirement,a plaintiff must demonstrate
‘actual’ injury to recoverunderthe statute,thoughnot
necessarilypecuniaryharm.” StutmanV. Chem.Bank,
95 N.Y.2d 24,29, (2000)(citationomitted).

MasterCardarguesthatBildstein’s Section349 claim
should be dismissedfor Plaintiffs failure to plead
facts establishing consumer-oriented conduct,
actionabledeceptionor actual injury. Accepting the
factspled in the Complaint as true and drawing all
inferencesin favor of Bildstein, this Court concludes
that Plaintiffnow statesa Section349 claim.

A. Consumer-OrientedConduct

Section 349 broadly protects consumers from

deceptivebusinesspracticesconductedin New York.
SeeN.Y. G en. B us.Law ~ 349 (McKinney 2004);
Pelman cx rd. Pelman v. McDonald’s Corp., 396
F.3d 508. 511 (2d Cir.2005J( “ ~ 349 extendswell
beyondcommon-lawfraud to cover a broadrangeof
deceptivepractices”); Blue Cross & Blue Shield, 3
N.Y.3d at 205 (“the scope of the statute is
intentionally broad, applying to virtually all
economic activity”) (internal quotation marks and
citations omitted). Under this statute, consumer-
oriented conduct requires the allegation of “facts
sufficient to show that the challengedconducthas “a
broader impact on consumersat large,’ i.e., it
‘potentially affects similarly situated consumers’in
New York.” The Jordan (Bermuda) Inv. Co. v.
Hunter Green Invs. Ltd., No. 00 Civ. 9214(RWS),
2003 WL 1751780,at 15 (S.D.N.Y. Apr. 1, 2003)
(quotingS.F. K.F.C, Inc. v. BellAti. Tricon Leasing
Corp., 84 F.3d 629, 636 (2d Cir.1996))accordNew
York v. Feldman, 210 F.Supp.2d 294, 301
(S.D.N.Y.2002) (consumer-oriented “has been
construedliberally”).

Bildstein has satisfied that pleading requirement.
The Complaint contains allegations that
“Master[C]ard has spent millions of dollars
promotingits Master[C]ardbrandcreditcard for use
in the United States and all over the world.
Master[C]ard’spromotionefforts includesubstantial
efforts directedto theNew York consumer.”(SAC¶
6.) Plaintiff also alleges that “Master[C]ard began
applying the FCTF to all transactionsin which the
transaction currency differs from the billing
currency” and that MasterCarddid not separately
disclose “the FCTF in the promotional material
directedto the New York consumeror in the billing
statementsentto its creditcardholders.” (SAC¶ ¶ 8,
9.) Finally, Bildstein assertsthat he “brings this
actionon behalfof himself andall otherpersonswho

were subjectedto hidden transaction charges
which were buried in the ‘conversion rate’ and not
disclosedto them” and consequently,“unknowingly
paidmillions of dollars for theFCTF.” (SAC¶ ¶ 14,
16.) Suchallegationsthat MasterCardorchestrateda
deceptivepractice directedat Bildstein and others
similarly situated amply demonstrate“a broader
impact on consumersat large.” S.F.K.F.C., Inc., 84
F.3dat 636.

*3 Defendant’s reliance on Kraus v. Visa

InternationalServiceAssociation,No. 602168/2001,
slip op. at 11 (N.Y.Sup.Ct. Apr. 9, 2002) is
misplaced.(Defendant’sMemorandumin Supportof
Motion to Dismiss (“DefMem.”) at 11-12;
Declarationof TheodoreAllegaert Ex. A.) In Kraus,
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plaintiff alleged that Visa International Service
Association(“Visa”) chargeda foreign exchangerate
fee in excessof the amountsetforth in his cardholder
agreement with the issuing bank. Kraus, No.
602168/2001,slip op. at 1. The New York State
Supreme Court dismissed plaintiffs Section 349
claim basedon documentaryevidencepursuant to
New York C.~LR.3211. Given the absenceof
consumer-directedconduct,the statecourt concluded
that the issuingbankdeterminedthe disputedfee, not
Visa.Kraus,No. 602168/2001,slip op.at 6.

In contrast, MasterCard’smotion is not basedon
documentaryevidence.Rather,it is a Rule I 2(b)(6)
motion to dismiss where the facts alleged in the
complaintmustbeacceptedas true andall reasonable
inferencesdrawnin favor of Bildstein. Grandon, 147
F.3d at 188. Bildstein alleges that MasterCard
determinedtheFCTF “shouldbe at leastonepercent,
and that it would be assessedas part of the currency
conversionrate to all cardholders.” (SAC ¶ 7.)
Further, unlike Kraus, Bildstein alleges that
MasterCard encouragedhim to use the card for
foreign currency transactions.These allegations,
together with the allegations discussed above,
sufficientlypleadconsumer-directedconduct.

Defendant’sassertionthatBildsteinmustshow direct
contact with MasterCard to establish consumer-
orientedconduct is unavailing. (DeL Mem. at 10.)
Privity is notrequiredto statea Section3 49 claim.
SeeIn re TertiaryButvl EtherProds.Liab. Litig~,j7~
F.Supp.2d 593,~0-31(S.D.N.Y.2001) ( “Indeed,
thereis no requirementof privity, and the victims of
indirectinjuries arep ermittedto sueunder[Section
~4~J.”)(internal quotation marks and citation
omitted). Accordingly, the Complaintamply pleads
consumer-orientedconduct.

B. ActionableDeception

MasterCardalso moves to dismiss the Section 349
claim basedon Plaintiffs allegationsof deception.
(DeL Mem. at 7.) UnderSection 349, “ ‘[d]eceptive
acts’ aredefinedobjectively,as acts ‘likely to mislead
a reasonableconsumeracting reasonablyunder the
circumstances.”‘ Boule v. Hutton, 328 F.3d 84,~94
~ (quoting~
Moreover,it is well establishedthatomissionsmay
provide the basis for such claims. See Oswego
Laborers’ Local 214 Pension Fund v. Marine
~land Bcziik NA.. 85 N.Y.2d 20 26 1995
(“objective definitionof deceptiveactsandpractices”
includes“misrepresentationsor omissions”);seealso
Stutman,95N.Y.2d at 29; Solomon,9 A.D.3d at 52.

Deceptive practices, however, “need not reachthe
level of common-law fraud to be actionableunder
[S]ection 349.” Boule, 328 F.3d at 94 (quoting

95 N.Y.2d at 29

*4 Bildstein has sufficiently pled deceptionby

omission.Omission-basedclaimsunderSection349
areappropriate“where thebusinessalonepossesses
material informationthat is relevantto the consumer
and fails to provide this information.” Oswego, 85
N.Y.2d at 26. The Complaintallegesthat MasterCard
went “to great efforts to conceal the FCTF” by
embeddingit in the currency conversionrate and
failing to discloseits existence.(SAC ¶ 9.) Bildstein
further alleges that “no other fee is similarly
[e]mbedded”andthat “Master [C]ard wasfully aware
that disclosing the FCTF as a separatefee would
cause the consumernot to use the Master[C]ard
credit card.” (SAC ¶ 11.) The Complaint therefore,
alleges that MasterCard withheld material
information from cardholdersandeffectivelyp leads
omission-baseddeceptionJE.]~~I~I

FN2. Defendantalso arguesthatSection349
should be interpreted in accord with the
disclosurerequirementsof RegulationZ, 12
C.F.R. § 226.5 and the Truth in Lending
Act, ~ .Q.1601.etseq.Becausethese
statutesimposeno disclosureobligationson
MasterCard, Defendant contends that
Bildstein cannot state an omission-based
claim underSection349. (DeL Mem. at 10.)
Defendant’sposition is untenable.Bildstein
has asserteda Section 349 claim against
MasterCard irrespective of these federal
statutes. SeeFischer v. MasterCardInt’l,
Inc., No. 03 Civ. 2111(WHP), 2003 WL
22110169,at *3 (S.D.N.Y.Sept. 11.2003)
(remandingcase with ~ 349 claim where
plaintiff alleged no federal claims and
disavowed reliance on federal law to
interpret§ 349).

C. Actual Injury

This Court addressedthe actual injury requirement
of a Section349 claim at length in its prior decision.
SeeBildstein, 329 F.Supp.2dat 4 15-16.To survivea
motion to dismiss, plaintiff must plead injury
separateanddistinct from the allegeddeception.See
Smallv. Lorillard Tobacco C’o., 94 N.Y.2d 43, 56
(199911(plaintiff maynotassert“deceptionas bothact
and injury”); Donahuey. &rolit~j~yltqggjo&~,Q,J~,,
13 A.D.3d 77, 78 (1st Dep’t .92411; ~
Sports Int’l, Inc., 6 A.D.3d 185. 186,778 N.Y.S.2d9~
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j,.Qii.~ij~1i2~004.Previously,this Court dismissed
Plaintiffs Amended Complaint as “bereft of any
allegation that MasterCard failed to deliver the
service Bildstein paid for ... or that MasterCard
chargedan inflated FCTF” and further providedthat
“[s]uch allegations would have been sufficient to
state a claim under Section 349.” Bildstein, 329
F.Supp.2dat 16.DespiteDefendant’sargumentto the
contrary, the Complaint does not suffer such fatal
pleadingdeficiencies.

Bildstein allegesthat his actualinjury is the amount
the FCTF exceededthe prevailing exchangerate at
thetimeof his transactionsin Pesos.(SAC¶ 13.) He
specifically asserts that MasterCard’s failure to
disclosethe FCTF deprivedhim the opportunity to
“pay for the purchasesin Americancurrencyandpay
onlythe foreignexchangerate;” convert “American
currencyinto [P]esosbeforearriving in Mexico, and
pay only the exchangerate;” and research“other
credit cards to ascertainif they had an embedded
FCTF in their exchangerate and a lower ratethan
Master[C]ard,or, possibly have found a credit card
that did not chargea FCTF at all.” (SAC ¶ 13.)
Theseallegationsadequatelypleadharmbeyondthe
claimeddeception.Basedon the above,Plaintiffhas
sufficiently statedaclaim underSection349.

III. UnjustEnrichment

Defendantalso moves to dismiss Plaintiffs unjust
enrichmentclaim. In New York, unjust enrichment
requires“proof that (1) defendantwasenriched,(2) at
plaintiffs expense, and (3) equity and good
consciencemilitate againstpermitting defendantto
retain what plaintiff is seeking to recover.”
Briaipatch Ltd. v. PhoenixPictures, Inc., 373 F.3d
2~€,306 (2d Cir.2004);accordGoldenPac. Bancorp
v. FDIC, 375 F.3d 196, 203 n. 8 (2d ~ir.20O4).The
Complaint alleges that MasterCard collected the
FCTF, which exceededthe prevailingexchangerate,
from unknowing cardholders pursuant to a
manipulativepracticeof nondisclosure.(SAC at¶ ¶
7, 9, 11, 13.) Construingall reasonableinferencesin
favor of Plaintiff, the Complaint states a claim for
unjustenrichment.

*5 Nevertheless,Defendant argues that Plaintiff

cannotstate a claim for unjust enrichmentwhere a
contract governs the subject matter at issue. (DeL
Mem. at 13-14.) MasterCardcontendsthat Plaintiff
entered an agreementwith his card issuing bank
thereby barring his unjust enrichment claim.
Although MasterCard correctly observes that an
enforceablecontractgenerallyprecludesrecoveryin

quasi contract, that rule does not apply here. See
BazakInt’l v. Tarrant Apparel Group, 347 F.Supp.2d
L.4,,J~.,P~N.lY,2~09411(contract precludes unjust
enrichmentclaim based on same subject matter);
~35l
~ppp,~2d 74,78 (S.D.N.Y.2004).

Bildstein’s agreementwith his card issuing bank
cannot precludePlaintiffs unjust enrichmentclaim
against MasterCard,a non-partyto that agreement.
See EUA Cogenex C’orp. v. N. Rockland (~entr.
School Dist., 124 F.Supp.2d 861. 873
(S.D.N.Y.2000) (unjust enrichment “applies in the
absenceof an expressagreement”); Hochman ~
LaRea, 14 A .D.3d 653,789 N.Y.S.2d300,302(2d
Dep’t 2005) (“where ... thereis a bonafide disputeas
to the existenceof a contract,or wherethe contract
doesnot cover the disputein issue,a plaintiff may
proceedupona theoryof quasi-contract”);Zuccarini
v. Ziff-Davis Media, Inc., 306 A.D.2d 404, 405, 762
N.Y.S.2d 621 (2d Dep’t 2003). Accordingly,
Bildsteinstatesa claim for unjustenrichment.

MasterCardfurtherarguesthat theunjustenrichment
claim should be dismissedfor Plaintiffs failure to
plead a relationship betweenthe parties. Whether
NewYork law imposesa nexusrequirementto statea
claim for unjust enrichmentis unsettled. çp~pq~,e
ReadingInt’l, Inc. i’. Oaktree Capital Mctmt., 317
F.Supp.2d301, 333-34 (S.D.N.Y.2003)(claims for
unjust enrichment “clearly contemplate that a
defendantandplaintiff musthavehadsometype of
direct dealingsor anactual,substantiverelationship”)
(quotingIn re Motel 6Sec.Litig., Nos. 93 Civ. 2183,
2866(JFK), 1997 WL 154011,at *7 (S.D.N.Y. Apr.
2, 1997)), with DreickFinanzAG V. Sun,No. 89 Civ.
4347(MBM), 1989 WL 96626,at *4 (S.D.N.Y. Aug.
14, 1989) (stating that unjust enrichmentdoesnot
require “plaintiff and defendantsto have had direct
dealings with one another”); see also Cox v.
MicrosoftCorp., 8. A.D.3d 39, 40- 41, 778 N.Y.S.2d
147 (1stDep’t 2004) (directdealingnotrequiredto
statea claim for unjustenrichment).This Courtneed
not decide whether a nexusmust be shown as the
Complaintsufficiently pleadsa relationshipbetween
Bildstein and MasterCardto statea claim. Bildstein
allegesthat he held a MasterCarddebit card since
1997 andduring that time, MasterCardcollectedthe
FCTF from him. (SAC ¶ ¶ 1, 12, 13.) These
allegations,to the extent required,along with the
allegationsdiscussedaboveadequatelystatea claim
for unjustenrichmentunderNewYork law.

CONCLUSION
Forthe reasonsset forth above,MasterCard’smotion
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