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IN THE COURT OF APPEALS
STATE OF ARIZONA
DIVISION ONE
BRYAN PERRY, - :
v e ). Court of Appeals No. ICA-CV 06-0635
Plaintiff/Appellee,
' : . ) MARICOPA COUNTY
V. SUPERIOR COURT
CAUSE NO: CV2003-007154
MASTERCARD INTERNATIONAL,
INC., a Delaware corporation, NOTICE OF INJUNCTION AND
MOTION FOR STAY .
Defendant/Appellant

Appellant Bryan Perry respectfully notlﬁes the Court that Appellant has been
enjoined from the continued prosecution ofhis claims in the above- -captioned action
against Appellee MasterCaf_d International Incorporated, by Paragraph 18 of the
Order issued November 8, 2006 by the Honorable William H. Pauley IIl in In re
Currency Conversion Fee Antitrust Litig., MDL No. 1409 (S.D.N.Y) ("the MDL
Proceedings"), a copy of which is attached hereto as Exhibit A ("the MDL
Injunction"). Judge Pauléy’ s contemporaneous Memorandum and Order also issued
November 8, 2006 in the MDL Proceedings, copy attached as Exhibit B, provides
fadditionél context for the MDL Injunétion.
Appellant accordingly respectfully moves the Court to stay the above-
captioned appeal pending the settlement approval process in the MDL Proceedings,
until such time as the MDL Injunction is vacated or otherwise rendered inapplicable

to Appellant.
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'UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LT Rt EE e x
INRE ~ MDL No. 1409
| - o . M21-95
CURRENCY CONVERSION FEE | .
ANTITRUSTLITIGATION -~ :  ORDER
: ---.----------.---.------_-;--.x',

THIS DOCUMENT RELATES TO:

ALL CASES I
------------------------------- x

~ WILLIAM H. PAULEY I, District Judge
Upon review and consrderatron of the terms and condrtxons of the Stxpulatton and
| Agreement of Settlement including its exhibits (the “Settlement Agreement”) dated July 20
2006 between and among the Representatlve Plaintiffs and the Settlement Classes, by and
throu gh the Representatlve Plamtlﬁ's and Plaintiffs’ Co-Lead Counsel (collectrvely, “Plamuﬁ's”), |
and the Defendants, by and through their respective authonzed sxgnatones
Upon conszderatlon of all pnor proceedmos in the Consohdated Acﬁon; and
Upon consideration of the motion for Prehmmary Approval of the Settlement
. Agreement and the settlement contemplated thereby, and all memoranda afﬁdavrts and other
' papers and arguments submltted with respect thereto |
NOW it is hereby ORDERED as follows:
1. Th1s Court has Junsdlctton over the subJect matter of the Consohdated '

~ Action and over all Parties to the Consoh'dated_Action, including, without limitaﬁon, the

members of the Settlement Classes.

! For purposes of this Order, this Court adopts the definitions of capitalized words and terms
used in the Settlement Agreement filed with this Court on August 15, 2006




2. - In eonjunetion witl1 the proposed settlement, the Court hereby grants |
_ Plaintiffs leave to file, and accepts for ﬁling, and deems ﬁled and served on all Defendants, the
| '_Thircvl'Anaendec.l Coinplaint for settlement purposes only |
| 3. 'The Court lrereby approves the follotving persons as Representative
‘Plaintiﬁ's of the éettlement Classes bmsuant to Rule 23 of the Federal Rules of Civil Procedure,
and finds that, for settlement purposes only, these Representatrve Plamtlﬁ's have and will falrly
and adequately protect the mterests of the Settlement Classes S. Byron Balbach, Jr., Jeanne H.
Balbach, Woodrow W. Clark, Leshe Cooper, Chene R. Donald, Andrea Kune, Pamela
'Meyerson, Michael H. Oshry, Camﬂle LaPlaca»Post, Herve Seneqmer Robert Ross, Randal
‘Wachsmuth, Jeffrey Zakem, Kayta George Davrd Shneve Tara Rado, Anthony Ralphs Davrd
Ultan, Shannon Mattmgly, and Timur Nusratty.
4. The Court hereby also approves the following law firms as Settlement .
Classes Counsel pursuant to Rule 23 of the Federal Rules of Civil Procedure, and finds that, for
settlement uurposes only, these Settlement Classes Counsel have and will fairly and adeouately
protect the interests ot’ the Settlement Classes: .A

Berger & Montague P C.,; and Lerach Coughlm Stoia Geller Rudman & Robbms
LLP. v

5. The Court hereby certifies, for purposes ol' the preliminary approval of the
.' , s_ettlement, the -following Settlement Classes: A Settlement Damages Class, otnsuant to Rule
: 23(a) and Rule 23 (b)(é) of the Federal Rules of Civil Procedure, and a Settlement Injunctive
- Class, pursuant to Rule 23(a) and Rule 23(b)(2)' of the F ederal Rules of Civil Procedure, in lieu

of the currently certified classes, and defined as follows:




SETTLEMENT DAMAGES CLASS all Persons who or which were holders of -
United States-issued MasterCard- or Visa-branded Credit or Debit Cards or -
United States-issued Diners Club-branded Credit Cards and made a Foreign
Transaction from February 1, 1996 to the date of Preliminary Approval; and
SETTLEMENT INJUNCTIVE CLASS: All Persons who or which were holders
of United States-issued MasterCard- or Visa-branded Credit or Debit Cards or

. United States-issued Diners Club-branded Credrt Cards as of the date of
Prehmmary Approval.

Provxded, however, that Defemlants_ are not members of the Settlement Classes.

The Court hereby finds and orders that, by not objecting to the certification of these Settlement ’
Classes and"by taking other steps to negotiate, execute'and implement the Settlement

. Agreement, Defendants and each of them are not in any way warvmg other rights, if any, they
may have to require arbrtratron of any Claims, mcludmg, but not limited to rights, if any, they
may have (a) to requrre arbrtratlon of any of the Released Clarms if Finial Settlement Approval
does not occur or if the Settlement Agreement terminates prior to Final Settlement Approval or .
(b) as to any Person who timely and properly opts out of the Settlement Damages Class as
‘permrtted by the Court. In addltlon neither certification of the Settlement Classes for settlement
purposes only, nor any other act relatmg to the negotiation, executron or 1mplementauon of the -
Settlement .Agreement, shall be considered as a factor in connection with any class cert1ﬁ_cat10n ‘

- issue(s) if the Settlement Agreement terminat'es or Final Settlement Approval does not occnr,..

The Court further finds that if Final Settlement Apnroval does not occur or if the Settlement

Agreement terminates prior to Final Settlement Approval, any Person retains the ability, 1f any, |

to oppose or challenge any claim of arbitration rights on any grounds other than any claim of

* waiver relating to certification of the Settlement Classes or any other act relaﬁng to the
negotiation, execution or implementation of the Settlement Agreement. |

R 6. The Court hereby preliminarily approves the Settlement Agreement, and

the settlement contemplated thereby, as being a fair,'reasonable and adequate settlement as to all
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members of the Settlement Classes within the meaning of Rule 23 of the Federal Rules of Civil
Procedure, approves the establishment and furiding of the Settlement Fund under the é_ou'rt"s
| jurisdiction and directs 'the Parties to proceed with said settlement pursuant to the terms and
B conditions of" the Settlement Agreement and exhibits thereto, subject to this Court’s authonty to
.V determine whether to finally approve said settlement.
| 7. The Court hereby finds and orders that the proposed Class and
4 Settlement Notice Plan (attached as Exhlblt G to the Settlement Agreement), including, but not -
limited to, the proposed mailed Notice of Pendency and Settlement of Class Actlon, the proposed
‘ Agenc&/Company Notice, and the proposed Publication Notice (respectively attached as Exhibits
1,2 ‘and 3 to the Class and Settlement Notice Plan, as amended in Plaintiffs’ ‘submission to the

Court dated October 6, 2006), and both the contents of and plans for dissemination for said

- Notices to the Settlement Classes, fully satisfy Rule 23 of the Federal Rules of C1v11 Procedure

and the requirements of due process are the best notlce practicable under the cxrcumstances to
the members of the Settlement Damages Class, provide individual notice to all members of the
Settlement Damages Class who or which can be identified through reasonable effort, and-provide :
Publication Notice to members of the Settlement 'Damages Class and Settlement'lnjuncti\_'_e' ’ . ”
Class. The Court further approves the propos.ed.Claim Form (attached as Exhibit 4 to the Class
| and Settlement _Notice Plan, as amended in Plaintiffs’ submission to the Court dated October 6,
2006). The Court hereby directs that the Notice of Pendency and Sett]ement of Class Action, the.
| Agency/Company Notice, the Publication Notice, and the Claim Form be provided by Plaintiffs
' to the members of the Settlement Classes in accordance with the terms and conditions of the
Class and Settlement Notice Plan; provided that the Parties, by agreement, may revise the

Notices, Claim Form and other exhibits in ways that are not material, or in ways that are




-appropnate to update those documents for purposes of accuracy. The Court directs (l) the Ba.nk~
: Defendants to issue Statement Insert Not1ce in a b1llmg cycle that begins within 140 days after
| the entry of th1s order, (2) the Bank Defen_dants to submit information to the Claims
Administrator for purposes of Stand Alone Mailings within 30 days after the conclusion of the
-. .bllhng cycle in whxch each such Bank Defendant sends Statement Insert Notice, (3) the Claims
Admxmstrator to issue Stand Alone Ma1lmgs W1thm 45 days of recelpt by the Cla1ms
Admnnstrator of the mformatlon referenced in subsectlon (2) of this paragraph, and (4) the
Claims Admmlstrator and/or Settlement Classes Counsel to cause Pubhca’non Notice to be
- 'd1ssemmated beginning in the week or month in Wthh the Clalms Adm1mstrator issues Stand- '
Alone Mailings, cons1stent with the terms of the Class and Settlement Notlce Plan.

8 - . The D_efendants have timely filed nouﬁcat1ons of this settlement \t'ith- the -
appropﬁate state and federal officials pursuant to the Class Action Faimess Act of 2005
(“CAFA?), Pub. L. No. 109—2? ll_9 Stat. 4, 7-8 (2005). These notiﬁcations apprised the::- .
appropriate ofﬁcials that, in connection thh the approval of this settlement, the Defendants _
would seek certiﬁcation from this Court that their respective notifications co‘mplied with any
applicable CAFA requlrements The Court has revxewed such notifications and accompanymg .'
' matenals and finds that the Defendants’ notlﬁcatlons comply fully with any apphcable
| requirements of CAFA
| 9. Heffler, Radetich & Saitta, L.L.P. is hereby appomted Claims
| Administrator to supervise and admmxster the settlement notice and claims process, as ‘miore fully
" set forth in the Settlement Agreement.
10.  The Court preliminarily determines that the Plan of Administration and

Distribution, attached as Exhibit H to the Settlement Agreement, fairly and adequately addresses




the matters of settlement administration and claims submission, and allocation of monetary
payments among Settlement Damages Class l\/iembers. .
| I l 1. The Settlement Fund, including the Gross Settlement Fund and Net
" Settlement Fund, shall be deemed_. and considered to be in custodia legis of the Court, and shall '
.»remain subject' to the jurisdiction of the Court. No funds may be disbursed from the Cross
Settlement 'Fund or Net Settlement Fund u'nless' exliressly authorized by the terms o~f the
Settlement Agreement and where required by the Settlement Agreement, expressly approved in -
advance by the Court. Additionally, prior to the transfer of any funds from the Gross Settlement
" Fund or Net Settlement Fund, the Claims Admimstrator shall post a bond in the amount of $5
million with the Clerk of this Court. No less frequently than once a quarter, Settlement Classes
Counsel and the Claims Administrator shall together filé a written report with the Court detailing -
the nature,' amount and recipients of all Settlement Notice and Administration Costs'exl')ended,' :
paid or incurred, together with supporting documentation. |
| 12 * Settlement Damages Class Members who or which want to seek payment
‘from the Settlement Fund in accordance with the Plan of Administration and Distribution shall
complete and submlt a Claim Form in accordance with the instructions contained therem Unless
the Court orders otherwrse, Claim Forms must be submitted no later than January 9, 2008, which
| deadline shall be set forth in the Notices. |
l3. - Any member of the Settlement Damages Class who or which does not |

submit a Claim Form or ﬁle an objection to the settlement shall have the right to opt out of the
Settlement Damages Class by sending a written request for exclusion from the Settlement

‘Damages Class to the addresses listed in the Notices, postmarked no later than September 11,

2007, which deadline shall be set forth in the Notices. Exclusion requests by non-natural




‘Persons must: (A) include that Person s full leéal name, current address and taxpayer

: 1dent1ﬁcat10n number; (B) include all account numbers of that Person’s Credlt Card and/or Debit

| Card accounts for which that Person is a member of the Settlement Damages Clas5' (C) include
" an afﬁrmatlon, under penalty of perjury, from an authonzed representatrve of that Person (l) as
.to whether or not that Person is a co- brand or affimty contractual counterparty to any Defendant
Releasee or Member Releasee, and, if so, separately identify the accounts mcluded n respect of
Subsection (B) of th1s .Section lfl that relate to that co-brand or afﬁnity program, and (2) that that
Person has ad'vised any and all joint accOunt holders on any of the a‘ccount(s)' included in respect
‘of Subsection B) of this Section 13 that that Person is excluding that account(s) from the | ,
Settlement Damages Class; and (D) lnclude the following statem'ent from .such'authorized" |

representatrve “On behalf of [the non-natural Person], I request that [that Person] be excluded

from the Settlement Damages Class in the Consolidated Action in In e Currency Conversron Fee
Antitrust Lrtrgatlon MDL No 1409 I affirm under penalty of perjury that 1 have lrsted [that
Person’s] full name, current address taxpayer identification number and all account numbers of -
[that Person’s] Credit Card and/or Debit Card accounts in relation to whrch [that Person] isa |
member of the Settlement D'amages.Class; I'have certified that [that Person] 'is/isnot a co_—brand
or afﬁm'ty contractual counterparty to any Defendant Releasee or Member Releasee [and, 1f itis
| such a counterparty I have separately identified the accounts that relate to that co—brand or A o s
| afﬁmty program from the account numbers of [that Person’s] Credit Card and/or Debit Card
| accounts in relation to which [that Person] isa member of the Settlement Damages Class], and I
* have advised any joint account holders on any of the account numbers of [that Person’s] Credit

Card and/or Debit Card accounts in relation to which [that Person] is a member of the Settlement




' Damages Class that [that Person] is taking this action and that that account(s) will not be entitled |

to any payment.”
| | - 14, .‘ bExi.clusion requests by natural Persons must: (A) be signed by that member
B ~of the Settlement Damages Clasls;: ®) include that Person’s full name and current address; (C) |
| include all account numbers of that l’erson’s Credit Carcl and/or Debit Card accounts for which
that Person is a member of the Settlement Damages Class, or that Person s complete: social
secunty number; (D) mclude an afﬁrmatron under penalty of perjury, that that Person has
advised any and all joint account holders on any such account(s) that that Person is excluding the B
| account(s) from the Settlement Damages Class' and ® include the following statement' “I
request to be excluded from the Settlement Damages Class in the Consohdated Action in In re
Currency Conversion Fee Antitrust Lrtlgatron, MDL No 1409 I afﬁrm under penalty of perjury -
that: I have listed my full name, current address, all account numbers of my Credit Card and/or
Debit Card accounts in relation to which I am a member of the Settlement Damages Class (or, in
the alternative, have provided my complete_vsocial security number), and I ha\te advised ‘any joint
_account holders on such accounts that I am taking this action and that suclraccount(s) willnotbe
entitled to any payment.” .. N
15. No request for exclusion will be valid unless all' of the information

: descnbed above is Vmcluded If a timely and valid request for exclusion is made bya member of
the Settlement Damages Class, then no payment shall be made wrth respect to any account(s) of
| such Person. Settlement Classes Counsel and Defendants shall use such opt out information only
for purposes of determining and/or establishing whether a Person lras timely and.:properly opted
out of the Settlement Damages Class as pernritted by the Court, and shall, absent further court

order, redact any social security and account number(s) before providing a request for exclusion




-to any non-Party (mcludmg, w1thout 11m1tatlon, any ﬁlmg with the Court), other than the i 1ssumg
: Member(s) that issued the respective account(s) |
| 16. " All Settlement Damages Class Members (whether or not a Claimant or
Authonzed Clalmant and whether or not he/she/it subm1ts a Claim Form), and all members of
:the Settlement InJunctlve Class (whether ornota Settlement Damages Class Member), shall be
bound by all determmations and- _]udgments concermng the Settlement Agreement and the
settlement contemplated thereby Withm twenty (20) busmess days after the Court-ordered -
deadline for time_ly and properly optmg out from the Settlement Damages Class, Settlement
‘Classes Counsel shall provide to counsel for Defendants a list or electronic file of the names,
appli_cab_le addresses, and applicable account numbers of the members of the Séttlément- -
Damages Class who or which have timely and properly opted out of the Settlément Damages '
Class -a,_s permitted by the Court, as well as the total number of 'such Persons and of their
applicable accounts. |
4' 17, Al frther proceedings in the Litigation (including, but not limited to, any
existing discovery 'obligations) are ordered stayed until Final Settlement Approval or termination :
~ of the Settlement Ag_reement, whichever occurs earlier, ‘except for those matters necessar.y to ..
* obtain and/or effectuate F inal Settlement Approyal.
- 18. -’ All .Settlement Damages Class Members, and any Person actually or
.A puxportedly acting o.n behalf of any Settlement Damages Class Member(s), are stayed and
| enjoined from commencing, instituting, continuing, pursuing, maintaining, prosecutiné or
A' enforcing any Released Claim (including, without limitation, in any mdividual, class or putative
class, representative or other action or proéeeding); directly or indirectly, in any judicial,

administrative, arbitral, or other forum until Final Settlement Approval or termination of the




,Settlement Agreement, whichever eccurs‘earlier; provided,_that this stay and injunction shallnot -
apply to individual claims of any member ef the Settl'ementl‘)amages Class who has timely and

.A properly opted‘ out from the Settlement Damages Class as permitted by the Court. 'Nothing
* herein shall prevent any Settl‘em.ent Damages Class Member, or any Person actually or
'. purportedly acting on behalf of any Settlement Damages‘CIass Member(s), from takmg any
actions to stay and/or dlSInlSS any Released C]arm(s) This stay and injunction is necessary to
proteet and effectuate the Settlement Agreement and the settlement contemplated thereby, this
Prehmmary Approval Order and the Court’s flexibility and authority to effectuate the Settlement

' -Agreement and to enter Final Judgment when appropriate, and is ordered in aid of this Court’s

- _]unsdrctlon and to protect its Judgments

19. The Court hereby schedules a hearing on entry of a Final Judgment and
‘Order of D1smrssal (the “Fairness Hearmg”) for November 2, 2007 at 10:00 a.m. in Courtroom
11D at the Daniel Patrick Moynihan United States Courthouse for the Southem District of New

York. At the Fairness Hearing the Court \v_ill also consider, inter alia: whether the settlement on

the terms and conditions provided for in the Settlement Agreement is fair, reasonable and
adequate and should be approved bv the Court; whether the_propo‘sed Plan of Administratien and

_' Distribution should be approved; the amount ef "attorneys' fees 'and expenses that should be |

| awarded to Plaintrffs' Co-head Counsel; and whether the 'requested service awards to
. Representative P]atntiffs should be awarded, and, if so, the ameunts of such awards.
| 20. The date and time of the Fairness Hearing shall be set forth in, inter alia,
~ the Notice of Pendency and Settlement of Class Action, the Agency/Company Notice, and the
Publication Notice. The Court reserves the right te-adjourn or continue the date of the Fairness

Hearing without further notice to the members of the Settlement Classes, and retains jurisdiction
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“to consider all'ﬁlrther applications..arising. out of orin co_nnection With the Settlement
. Agreement. At or after the Fairness Hearing, the Couxt may approve or reject the Settlement
Agreement without further notice to members of the Settlement Classes.

21. Any apphcauon by Settlement: Classes Counsel for attorneys * fees and
“ .expenses or for awards to the Representatlve Plaintiffs, shall be filed wrth the Court and served
on or before August 28, 2007. | .

| 22, " The 1ssues of any apphcatlon by Settlement Classes Counsel for a Fee and
Expense A\xrard, and/or awards to the Representative Plaintiffs, and the allocatlon of the Net
‘Settlement Fund among Authorized Claimants, *‘s’hall be heard on the same date and at the same
time.vas scheduled for the Faimess Ilearing. 'l‘hose matters' shall be considered 'and determ'lned
by the Court separately from the Court’s consideration of the fauness ‘reasonableness and
adequacy of this Settlement Agreement, and the settlement contemplated thereby ”

23. Any Settle_ment Classes Member who or which wants to object to‘-th.e
approval of the Settlement A greement, and the settlement contemplated thereby, the allocation of
the Net Settlement 'Fund among Authorized Claimants, the application b'y Settlement Classes |
vCounsel for an award of attorneys fees and rermbursement of expenses, or the apphcatlon by

- Settlement Classes Counsel for awards to the Representatlve Plamt1ffs may do so, either |

| personally or through an attorney, by filing a written notice of objection, together with any
supporting written or documentary materials with the Clerk of the Court on or before September :

| 11, 2007. Any such written notice of objection must include (a) documents sufficient to show

 that (i) the Person is a member of the Settlement Injunctive Class, lf such objections pertain or

otherwise relate to the Settlement Injunctive Class,v or (ii) the Person is a Settlement Damages

Class Member, if such objections pertain or otherwise relate to the Settlement Damages Class;
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(b)a detarled statement of such Settlement Classes Member s specrﬁc objections to any such
: matter and (c) the grounds for such obj ections as well as all documents which such Person
| desrres the Court to consider. This written objection must also be served by hand, overnight
mail, or via certified mail, return receipt requested, posunarked no later than September 11,
:2007 on Settlement Classes Counsel as set forth in the I\lotice Settlement Classes Counsel shall
| promptly, and in any event w1thm one busmess day after receipt, provrde copies of such written
objectlons to counsel for Defendants Any Settlement Classes Member who or which does not
make his, her or its obJectlon in the manner provided for herein shall be deemed to have waived
~ *such objection and shall forever be foreclosed from making any obj ection to the fairness, :
reasonab_leness, or adequacy of the proposed"settlement contemplated by the S:Settle'ment L
Agreement, the ‘issue of the __allocation of the‘ Net Settlerient Fund amo'ng the Authorized
Claimants, or the issues of any Fee and Expense Award and awards to Representaﬁye Plaintiffs. -
Any Settlement Classes Member who or which has timely submitted and served a: written
objection ; mv accordance with the foregomg may formally appear at the Fanness Heanng either in
person or through &n attorney, and be heard to the extent the Court in its discretion deems
appropriate at that time, proy_lded that, at the time of ﬁlmg of his, her, or its written objection,
such Settlement Classes Member also files a notice of intention to appear together yvith his, her
or_its written objection. | | |
24. Al supplemental papers in support of the settlement contemplated by the
Settlement Agreement, the allocation of the Net Settlement Fund among the Authonzed
" Claimants, and the issues of any applications by Settlement Classes Counsel for a Fee and |

Expense Award and/or awards to the Representative Plaintiffs, and any responses to objections,
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-shall be ﬁled with the Court and served on or before twenty—one (21) days prior to the Falmess .
| Hearmg Co _ : S
' 25 " None of the Defendant Releasees and Member Releasees shall have any
liability or respons1b1hty whatsoever with regard to the mamtenance preservation, investment,
.use allocatlon adJustment, dlstnbutlon, and/or dlsbursement of any amount in the Gross
Settlement Fund or the Net Settlement Fund
26. The, Settlement Agreement (mcludmg, wrthout hmltatlon, its exhiblts), and
any and all negotlatrons documents and discussions associated w1th 1t shall not be deemed or
' ‘construed to be an admission or ewdence of any v1olatlon of any statute law, rule, regulauon or
pnnc1ple of common law or equity, of any hab1hty or wrongdomg, by any of the Defendants or
of the truth of any of the Clalms and ev1dence relating to the Settlement Agreement shall not be :
dmcoverable or used, directly or indirectly, in any way, whether in the Consohdated Action orin-
any other actlon or proceedmg, except for purposes of demonstratmg, describing, nnplementmg
or enforcmg the terms and condltxons of the Settlement Agreement, th1s Order and/or the Final
Judgment and Order of Dismissal. |
27. I the event that any of the provisions of this Prehmmary Approval Order A_ |
is asserted by any Defendant Releasee or Member Releasee as a defense in whole or in part to
any Claim, or otherwise asserted (including, without limitation, as a basis for a‘vstay). in any other _
snit, action, or o:ther: proceeding brought by a Settlement Damages Class Member or any 'Person
| actually or purportedly acting on:behalf of any Settlement Damages Class Member(s),' that suit,
 action or other proceeding shall be immediately stayed and enjoined until the Court has entered
an order or judgment finally determining any issues relating to such de‘fense or assertion and no

further judicial review of such order or judgment is possible. Solely for purposes of such suit,
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action, or ether proceediné, to the {.*'ullest' extent. they may eﬁ‘ecﬁvely do- so under applicable lavr, :
the Partles nrevocably waive and agree not to .essert, by way of motion, as a defense or
| otherw1se any claim or obJectlon that they are not subject to the Junsdlctlon of the Court, or that
* the Court is, in any way, an 1mpreper venue or an inconvenient forum. These provisions are -
'A necessary to prete'ct the Settlement };Ag‘reement, this Order and this Court’s ﬂexiBilit}; and
authority te effectuate the Settlement Agréemeﬁt, add is ordered in aid of this Court’s
jurisdiction and to protect_ its judgment. v |
28. If fer any reason the Settlement Agreement terminates before Final
Settlement Approval then the filing of the Third Amended Complaint and the certification of the
Settlement Damages Class and Settlement InJunctxve Class shall be deemed vacated and the
operatlve complamt in the Consohdated Action shall be the Second Consohdated Amended
Class ACthll Complamt filed on August 15, 2003, and the classes certified in the Consohdated‘
Actxon shall be those certlﬁed m '[hlS Court’s October 15, 2004 Order as modified by thxs
Court’s March 9, 2005, June 16 2005, and December 7, 2005 Orders, sub_]ect to any further o
judicial re'view, requests for further judicial review, and/or further deeision_s by the Court or the
Second Circuit, and the certi_ﬁcatior: of the Settlement Dameges- Class and thie Settlement“ o
>' Injurlctive Class for settlement purposes sh'allvnet be considered as a fector in conrlectien wittt
| any subsequent class certification issues. In that event, the Parties shall return to the status quo -

ante in the Consolidated Action, without prejudice to the right of any Defendant to assert any
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‘right or position that it could have asserted if this Settlement Agreement had never been reached' |

or proposed to the Court. ’

Dated: November 8, 2006
New York, New York

‘SO ORDERED:

WILLIAM H. PAULEY I
USDJ.
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'UNITED STATES DISTRICT COURT |
SOUTHERN DISTRICT OF NEW YORK |,

R L LR L LR LR L R Rl x
' INRE " MDL No. 1409
: - o - M 21-95
* CURRENCY CONVERSIONFEE .
_ANTITRUSTLITIGATION ~ -~ :  MEMORANDUM AND ORDE
................ '-----------';--.x',
THIS DOCUMENT RELATES TO:
ALL CASES o :
..... '-------------,.-‘----------.x

WILLIAM H. PAULEY i, Dlstnct Judge:

These class actions, consohdated for pretrial proceedmgs assert viglations of the
Sherman Act, 15 U.s. C §le _t_§_e_q_, the Truth in Lendmg Act (“TILA”), 15 U S C § 1601 g
seq., and the South Dakota Deceptive Trade Pract;ces Act (“DTPA” , arising from an alleged
pnce fixmg conspiracy among VISA, MasterCard and their member banks (col]ecuvely
“Defendants’ ") concemmg foreign currency conversion fees Plamuffs move for prehmmary
approval qf a proposed settlement with Defehdan_ts pursuant to Fed. R. Civ. P. 23(¢). For the |

reasons set forth below, Plaintiffs’ motion is granted.!

BACKGROUND
The factual background underlying these actions is set forth in this Courtfs prior
opinions, familiarity \%/ith which is presumed. See Inre Cui'r_ency Conversion Fee Anﬁtl'usf
~ Litig., No. M 21-95, 2005 WL 3304605 (S.D.N.Y. Dec. 7, 2005); Inre Currenqy Conuersion Fee‘

Antitrust Litig., No. M 21-95, 2005 WL 1871012 (S.D.N.Y. Aug. 9, 2005); In re Currency

'An ixhp]ementing order setting forth the particulars of class notice and other related matters has
been filed simultaneously with this Memorandum and Order. :




Conversion Fee Antitrust Litig., 229 F. R D. 57 (S D.N.Y. 2005), Inre Currency Conversion Fee

Antm'ust ng . 361F. Supp 2d 237 (S.D N Y 2005); In re Currency Conversron Fee Anntrug
Litig., 224 F.R.D. 55§ (S.D.N.Y. 2004); Inre Currency Conversion Fee Antitrust Litig., 265 F.
o Supp. 2d 385 (S.D.N.Y. 2003). In addition, the following facts are germane to the instant

motion.

1. Summary of Procedural History
| | This litigarron commenced in Februa;ry 2001 when the first of numerous class
'act1on complamts challenging currency conversron fees was filed. On August 23, 2001, the
Judicial Panel on Multldlstnct ngatlon transfexred the actions to th1s Court. Aﬁer Plamtlﬁ's
moved for class certification, the Court certified a damages class, an mJunctxve relief class anda -
TILA class, but denied Plaintiffs’ motion to certify a DTPA class. All cardholders whc_)se
agreements contained arbitration clauses when the first consolidated acﬁon was filed were -
excluded from the cvertiﬁed classes, and therr claims were stayed pending arbitration, |
Defendants Chase and Citibank appealed this Court’s demal of their motions to '.L
compel arbitration for cardholders whose agreements ]acked an arbitration clause when thxs -
_"lm gation commenced. Plamtlffs filed cross-appeals and petitions for mterlocutcry review of the
.ACourt s ruling that certain cardholders were subject to arbxtratlon
The facts asserted in the Second Consolidated Amended Class Action Complamt '
'(ﬂle “Second Amended Complamt”) spawned related actions involving separate theones of
| liability. On April 23, 2004, Schrank v. Citibank (South Dakora ). N.A., No. 03 Civ. 2843
(WHP) (“Schrank™), was transferred to this Court for coordinated pretrial proceedings. The

Plaintiff in Schrank asserts that the currency conversion fees violate certain New York consumer

laws and the common laws of other states. Similarly, Bildstein v. Mastercard Int’], Inc., No. 03
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- Civ. 9826 (WHP) (“Bi]dstem”) which was transferred to this Court on December ll 2003
. involves claims asserted urider New York General Busmess LaW (“NYGBL”) Section 349, as

_ ._well as for unjust enrichment (collectively, the “New York Claims”).

' lI The Sett]ement

The parties to MDL 1409 engaged former Magistrate Judoe Edward A. Infante to
presrde over six mediatlon sessions in F ebruary 2005 and March 2006. The parties reached an -
agreement in pnncrple durmg mediation, and contmued to negotrate the terms of the settlement

'untﬂ July 20, 2006, when the settlement agreement (the “Settlement” or the “Settlement

- Agreement”) was s:gned The Settlement prov1des for the payment of $336 mllhon and for

certain injunctive relief that_runs for a five-year period beginning on July 25, 2006. (Settlement :
Agreement §§ 3-4.) The Settlement’s injunctive provisions include the following: |

1. Defendants will not contract, combme or conspire in vrolation of the United States
antitrust laws regarding foreign transaction fees; :

2. If a Bank Defendant chooses to apply foreign transaction fees on transactions on a
credit card account, such Defendant will provide the following disclosures with
respect to the account unless such Defendant determmes that it would be prohibited
by law from domg s0: .

~a. Witheach disclosure required under 12 C.F.R. §§ 226.5a(b), 226.6 or 226. 9(c),
the rate apphcable to such foreign transaction fee; and

b. With each disclosure required under 12 C.F.R. § 226.7, the amount, either
individually or as a total, of all foreign transaction fees applied in connection with -
transactions covered by the periodic statement;

3. IfaJP Morgan Chase or Bank of Amenca Defendant chooses to apply foreign
transaction fees on transactions on a debit card account, such Defendant will provide
the following disclosures with respect to the account unless such Defendant
determines that it would be prohibited by law from doing so:

a. With each disclosure reqmred under 12 C.F.R. §§ 205.7 or 205. 8(a)(1), the rate
applicable to such foreign transaction fees; and




" b. "With each disclosure required under 12 C.F.R. § 205.9(b), the amount, either
individually or as a total, of all foreign transaction fees applied in connectlon
with transactlons covered by the periodic statement;

4. Defendants MasterCard and Visa w111 not, in connection with a forelgn transaction,
- include without separate identification or itemization any currency conversion fee in
the U.S. dollar transactlon amount sent to issuing members in the United States;

5. If MasterCard or Visa matenally modifies 1_ts current practices with regard to
.calculating base exchange amounts, and such modified practices include the
systematic use for that purpose of exchange rates selected by it that are outside a
range of wholesale or government-mandated/managed rates, then it will require its
issuing members in the United States to change their current base exchange amount .

disclosures to conform with its modified practlces with regard to calculating base
exchange amounts. ,

]
o

.(Settlement Agreement §4.)
| Because the Settlement release is broader than the claims asserted'in the Second
Amended Complamt Plamt1ffs request leave to ﬁle a proposed Third Consohdated Amended
Class Act10n Complamt (the “Tthd Amended Complaint”). Among other allegations, the Th1rd :
Amended Complaint asserts claims based on debit card fees in addmon to credit card-fees. (See,
e.g., Th1rd Amended Complamt (“Thlrd Am. Compl. ") 992, 13, 16, 21, 81, 83,85.) It also E
mcludes claims asserted under:
state statutes relating to antitrust or unfair competitio'n -
-+ disclosure . . ., or consumer protection or unfair or deceptive acts .
or practices . . ., and principles of common law including . ..
breach of contract, breach of duty, fraud, conversion, good faith
and fair dealing, negligent representation, unconscionability and
" unjust enrichment . . . (the “State Claims”).
; (Third Am. Compl. § ] .) The Third Amended Complaint specifically identifies the New York
and California versions of the State Claims. (Third. Am. Compl. § 1.) Finally, the Third
Amended Complaint alleges that Visa and MasterCard inflated the base exchange rate applied to

general purpose and debit card transactions by adding a trading spread to the rate by which they

translated the value of one currency to another. (See, e.g., Third Am. Compl. §{ 105, 130.)




Eleven state court actxons are bemg settled along with MDL 1409 under separate-
settlement agreements. The Settlement also mcorporates an actlon filed in Cahforma state court
o’hallengmg the alle‘ged failure to disclose the forelgn transaction fees imposed on debit card

transactions. See Shrieve v. Visa U.S.A. Inc., No. RG04155097 (“Shriev €”). Rather thansigna

| separate settlement agreement, the Shneve plamnﬁ‘s are Jomed as parhes in the proposed Third

Amended Complamt

M. The Notice Program

-

The proposed Class and Settlement Notice Plan (the “Not]ce Plan”) calls for
direct mail notice to class members, mcludmg a-claim form sent either as a stand—alone mallmg
orasan insert in the members’ credit card or bank statements. The No'n'ce Plan also provides for .
pubhcatxon of notice in newspapers and penodlcals such as USA Today, The Wall Street
Journal, Financial Times, Gourmet UsS Weekly, National Geographic Traveler and (to the extent
possible) various airline magazines. Fmally, the parties will estabhsh a‘webs-xte and a toll-free

telephone number as additional resources for claimants.

DISCUSSION

:I. Motion to Amend the Complaint

Leave to amend a pleading shall be “freely given when j _]ustlce S0 requnes,” Fed.
.R Civ. P. 15(a), and should not be denied unless (1) the motion is filed aﬁer undue delay, )] the

" movant acts in bad faith, (3) granting the leave to amend would preJudlce the adverse parties or

(4) the amendment sought will be futile. Foman v. Davis, 371 U.S. 178, 182 (1962); Milanese v. |

Rust-Oleum Corp., 244 F.3d 104, 110 (2d Cir. 2001). The decision to grant or deny is within the




.,drstnct court’s dlscretion g, 371 U S. at 182 United States V. Cont’l Ill. Nat’l Bank &

Trust Co of Chicago, 889 F.2d 1248 1254 (2d Cir. 1989)

© Most of the new claims asserted in the proposed Third Amended Complamt are

e unopposed However, the Bildstein plamtiﬁ's object to the addition of the State Claims, which
| encompass and dispose of the New York Claims. Because Bildstein’s counsel was excluded
from the settlement discussions, Bildstem argues that the parties negotratmg the Settlement had -
no authonty to release the New York Cla1ms

“Lead counsel is expected in the ordinar_y course to keep other counsel for sub-

classes or members of the classes informed aboyt negotiations and to consult with them

- regardmg appropriate settlement terms A failure to fulﬁll these dutles may thwart approval of

the settlement by the dlstnct court...” InreIvan F. Boesky Sec ng ., 948 F.2d 1358 l365
'(2d C1r 1991) At the same time, the Court of Appeals has warned against “cabm[mg] the
authority of lead counsel by requiring the‘explicit agreement of every lawyer for a named-
plaintiff or subclass"to the proposed settlement. To empower each representative ofa named
‘plamtiﬁ‘ or subclass to veto the very proposal of a settlement to the district court would generally o

not serve the purposes of Rule 23.” In re Ivan F. Boeskv 948 F.2d at 1366; see also In Ie Drexel

_' Burnbam Lambert Group. Inc., 960 F.2d 285, 293 (2d Cir. 1992) .(“Had the district court

permitted each securities claimant to take part in the negotiations, it is unlikely that any

2 The defendants in Ross v. Am. Express, No. 04 Civ. 5723 (WHP) (“Ross™), were also excluded

from the settlement negotiations By letter dated September 7, 2006, the Ross defendants
" expressed “concern” about the proposed Settlement. Because the precise nature of their concerns
could not be ascertained from that letter, this Court, by Order dated October 3, 2006, requested a
more detailed submission. The Ross defendants amplified their concerns in memoranda dated
October 10 and October 23, 2006. Those memoranda suggest that the Ross defendants .
misapprehend their status in MDL 1409. This Court’s October 3 Order did not address, let alone
resolve, the issue of whether the Ross defendants are parties to MDL 1409, and nothing in the
October 3 Order entitles the Ross parties to submit formal objections to the proposed Settlement.




aagreement at all could. have been reached ’) Further, class actlon releases may mclude claims
ot presented [m the complamt] and even those which could not have been presented so long as

| the released conduct arises out of the ‘identical factual predrcate as the settled conduct.” Wal-

Mart Stores Inc v. VisaUS. A Inc., 396 F. 3d 96, 107 (2d Cir. 2005) (quotmg TBK Partners

Ltd v. W. UnJon Com ., 675 F. 2d 456, 460 (2d Cir. 1982)), see also In re Global Crossing Sec.
and ERISA L1t1g »225F.R. D. 436 458 (S.D N Y 2004). “A class action settlement may
prevent class members from subsequently assertmg claims relymg ona legal theory different

from that relied on in the class action complamt, but dependmg on the very same set of facts.

;-In re Worldcom. Inc. Sec. Litig,, No. 02 Civ. 3288 (DLC), 2005 WL 2495554, at *3 (S.D.N.Y.

- Oct. l 1,.2005) (quoting. Nat’] Super Spuds. _Inc. v.N.Y. Mercahtile Exch.i 666 F2d 9,181.7 (2d
Cir. 1981). | | ;
A Here,. it is undisputed that the New York élaims arise from the same factual

predicate as the antitrust, TIL:A ‘and DTPA claims asserted in the Second Amended Complaint.

The settling parties ‘Were therefore permitted to incorporate. the New York Claims into the

Settlement. Wal-Mart Stores, 396 F.3d at 107; TBK Partners, 675 F.2d at 460. Significantly,

Bildstein does not object tovthe Settlement achieved by the MDL 1409 Plaintiffs; instead he
: obJects to the process by Wh]Ch the settling partres amved at the Settlement Agreement

) (Transcnpt of Proceedmgs dated Sept. 11, 2006, at 46 ) Although this Court does not

necessanly condone the exclusion of certain counsel from the negotiations, any such procedural .

deficiency appears to have been harmless in light of the settlement reached. Cf. Inre Ivan E.

' Boesky Sec. Litig., 948 F.2d at 1365 (ﬁnding that the most important reason for lead coimsel to

consult with other plaintiffs’ counsel during settl_ement negotiations is that “a failure to

communicate and consult may resultin a settlement that is unfair to some members of thev

classes™). Therefore, it is “in the interest of justice” to grant leave to file the proposed Third




Amended Complaint. In re Nasdaq Market-Makers Antitrust ‘Litig” No. 94 Civ. 3996 (RWS),
1997 WL 805062 at *7 (S.D.N.Y. Dec. 31, 1997) (granting motion to ﬁle amended complamt

for purposes of class actlon settlement).

| II. Preliming;y. Approyal of the Sett]ern_en't
A. 'Standard for Prelinﬁna_ry' Approval
Rule 23(5) requires court approval of a class action settlement. Aftér a proposed :

settlement is reached, a court must determine whether the ._'terms of the propos'ed settlement - |
warrant preliminary approval. In other words, the court must make “a preliminary evaluaﬁon” as
to whether the settlement is fair, reasonable and adequate Inre Nasdag Market-Makers |
Ant:trust ng ., 176 F. R D. 99, 102 (S.D.N.Y. 1997). “Where the proposed settlement appears

to be the product of serious, mfonned, non-collusrve negotiations, has no obvious deﬁerencres,:
does not improperly grant preferential treatment to class representatives or segments of the ciass

and falls within the reasonable range of approval, preliminary approval is granted »

Nasdag 176 F.R.D. at 102; accord In re Initial Pub. Offenng Sec. ng_, 226 FR.D. 186 191
(S.DN.Y. 2005). | ‘
After granting preliminary approval, the court “must direct the preparation of

‘notice of the cert1ﬁcat1on of the settlement class, the proposed settlement and the date of the ﬁnal’

. fairness hearing.” In re Initial Pub. Offering, 226 F R.D. at 191 ‘At the fan'ness hearing, “[c]lass
..members (and non-settling defendants whose rights may be aﬁ'ected by the proposed settlement) -
_‘ then have an opportunity to present their views of the proposed settlement, and the parties may
present arguments and evidence for and against the terms, before the court makes .a final

determination as to whether the proposed settlement is ‘fair reasonable, and adequate.”™ In re




- Initial Pub. Offermg, 226 F R. D at 191 (cmng Manual for Complex thlgatlon (F ourth) §
21, 632-21 635 (2004))
| B. Fan'ness= Reasonableness and Adeguacy
| Here, the settlement negoﬁgﬁdns were exfensive, spanning a number of months
Land involving ;féﬁous mediatio;l sessions with former Mégistrate Judge Infante. The resulﬁxig

Settlement appears to be “the product of ‘serious, informed, non-collusive negotiations’” by '

experienced counsel. In re Initial Pub. "Offen'ng,"'2'26 F.D.R. at 194 (quoting In re Nasdaq, 176

F.R.D. et lOi’Z); see also ‘G;eés V. Wa.sh. Mut. Bank, No,>02 Civ. 4135 (RML), 2006 WL 318814,
‘at *5 (E.D.N.Y. Feb. 8, 2006). -Judge Infante’s participation in fhe negotiations substantié%es_ the
. pardes’ claim that the negoﬁaﬁons took place at arm’e len;rth._fS_e_e Inre Irlriﬁel’Puﬂ. Offering,
226 F.D.R. at 194 (granﬁng ._prel'iminary épﬁfoval in part because settlement negotiations were
facilitd;ed by a former judge). Moreover, there is no evidence fhat the proposed settlement

accords * 1mproper[] preferent:al treatment” to any portion of the class. Inre Nasdag, 176

F.R,D; at 1102, see also Bour]as v. Davis Law Assocs., 237 F.R.D. 345, _356 (E.D.N.Y. Aug. 30,
2006). | |

This antitruét class ection involves a codlplex factual record and novel issues of ‘_
law The parties have developed a famlhanty W1th the details of the case by conductmg
significant dlscovery and engaging in motion practlce over the past five years. “The litigation
has thus proceeded to a stage at which counsel have demonstrated a thorough ;1nderstandmg of
the complexity of the issues and £he stredgthé and evealmesses of their respective clailﬁs,

" defenses and strategies.” Gross, 2006 WL 2006 WL 318814, at *5. The expense and delay of

continued litigation could be substantial. As Judge' Pollack noted in granting preliminary

approval of a proposed settlement in In re Prudential Sec. Inc. Ltd. P’ships Litig.:




‘Instead of the lengthy, costly, and uncertain course of further.

litigation, the settlement provides a significant and expeditious

route to recovery for the Class. In the circumstances of such a

case as this, it may be preferable “to take the bird in the hand
‘ mstead of the prospectlve flock in the bush.’
- 163 F.R.D. 200, 210 (S DN.Y. 1995) (quoting Oppenlander v. Standard Oil Co . 64 F.RD. 597,
624 (D. Colo. 1974))

Accordmg]y, the settlement amount falls w:thm a reasonable range for purposes
of prehmmary approval “[T]here is no reason, at least in theory, why a satisfactory settlement .
could not amount to a hundredth or even a thousandth part of a single percent of the potential-
recovery.” In re Ionosphere Clubs, Inc., 156 B.R. 414, 427 (S.D.N.Y. 1993) (internal quotations
. e

omitted). Here, the fund contains $336 million, representing roughly 10-15% of the eredit

transaction fees collected by Defendants. No class member has objected to the size of the

Settlement thus far, and Plaintiffs negotiated for injunetive relief in addition to the sizeable :

monetary award. See In re Initial Pub. Offering, 226 F.D.R. at 198 (noﬁng that “this settlement
is not solely.. . . about monetary recovery”). Therefore, there are no “obvious deficiencies” in
the settlement warranting denial of prehmmary approval Inre Nasdag, 176 FR.D. at 102 see

also In re Prudential Sec. Inc 163 F. R D. at 210 (“At thxs stage of the proceedmg, the Court

_' need only find that the proposed settlement fits wﬂhm the range of possible approval, a test that

the settlement here easily satisfies” (internal citation and quotatlons om:tted).).’
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QO_NQLUS_QH
Accordmgly, Plaintiffs® motion for prehmmary approval of the Settlement is
. granted.

Dated November 8 2006
. New York, New York

SO ORDERED:

\}"»"“\AQ‘"&‘T“‘

WILLIAM H. PAULEY II
© USDJ.
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